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THE HRA & THE MILITARY 

In my evidence before the Committee this morning, I asserted, broadly, that so far as 
I was aware, the HRA - or the ECHR at Strasbourg level - had only been used in two 

contexts: first, to require an investigation into deaths of (say) Iraqis or secondly to 
ensure that British service personnel are not subject to unnecessary risks to life. The 
cases I was thinking of here were: 

 Smith v MoD [2013] UKSC 41 (Susan Smith) 

 Smith v MoD [2010] UKSC 29 (Catherine Smith) 

 Al-Skeini v UK (2011) 53 EHRR 18 

I made the point, in the context of the first, that the common law of negligence was 

much a reason for the Army being exposed to liability for the deaths – Crown 
immunity for the MoD having been removed by Westminster in 1987 – yet it was the 
HRA that was seen as the problem. 

However, for completeness the Committee should be aware of the following two 

cases, which paint or could be capable of painting a different picture: 

1. Serdar Mohammed [2015] EWCA Civ 843 does not fall into that typology of 
investigation or risk to life but involved a claim for breach of Art 5, unlawful 
deprivation of liberty, for being held - it was argued - unlawfully past 96 hours. The 

case is in fact on various preliminary issues but in broad terms, the applicant won on 
this point. The case then diverts into arguments about whether the detention could 
be justified under the laws of war/international humanitarian law. Again, this went 
against the Government. 

Clearly, while this is still a long way from liability for causing death, it moves the law 

much nearer to interfering with military strategy and operations; Mohammed was 
suspected of being a Taliban commander, and the need was therefore to take him 
out of play. 

The judgment is interesting nonetheless for its criticisms of the possible limitations 

on waging legitimate war opened up by Al-Skeini (and accepted in Susan Smith's 
case) 

2. While there are other cases, in each the issues have been the same: investigating 
deaths/torture but there are indications in at least one of possible extent into the 

battlefield and theatre. So, in Al-Saadoon [2015] EWHC 715 Admin as I understand 
the case the issue was no different, but in offering his conclusion on the jurisdictional 
issue - does the HRA apply abroad and if so, how and to what extent (extra-
territoriality) - Leggatt J asserts the following (at para 294): 
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 "Article 1 of the Convention applies, not only in cases where the individual 
concerned was in the custody of British forces in Iraq (including for the 
purpose of medical treatment), but also in those test cases where the 

individual was shot by a British soldier both (a) because such shootings 
occurred in the course of security operations in which British forces were 
exercising public powers that would normally be exercised by the 
government of Iraq and (b) because shooting someone involves the 

exercise of physical power over that person." 

While technically this goes only to establishing possible jurisdiction - based on the 
effective control test - not to liability - it is hard to distinguish the two: if killing 
someone exposes the army/government to the scope of human rights laws, that very 

same act surely gives rise to possible liability under Article 2? Although that Article 
does allow states to justify the infliction of death by showing it arose from the use of 
force that was no more than absolutely necessary to defend someone else from 
unlawful violence, it is here that the worries about defensive soldiering come more to 

the fore, and it is that that is one of the current drivers for reform. The Government’s 
claims and the military’s worries are perhaps slightly more understandable in that 
light? 

 


